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TI{E cATHoLIc ttNI\rERsIlY oF AtdRIcA ) iliA.i ? lg7{'
and sMc - UNIVERSIIY PARK, INC., )

)
Pett t ioners t  . '  FtLtr , ;

)  . . 6 . n . . . 1 t

v. ) Docket No. 2609
)

DISTRICT OF COLIMBIA, )
)

Respondent )

MSMORAIDUM ORDER

Thls cooes before the court on a rnotLon for I prelLnlnary
Lt

lnJunctton fl led by pettt lonera.

I

Thts 1s an app€a1 frm real property t&r asseaerlentg

trade against prop€rty rofened to aB parcel I (lega11y

descrlbed ae Parcel 135/86) and parcel rr (legally dcecrlbed

as Parcel 135/83). PetLttoner, Cathollc Unlrrerelry of

Arnerlca, herelnafter the unlverglty, hae owned the aubJect

propercy for a number of yeare. The Unlverglty doee not

pay real property taxes qr bulldlnge and land belonglng to

lt slnce, a8 e Uuivereity, lt ls entltled to an exernptlon

of real property taxee pursuant to D. C. Code L973, f47-801a(J).

L/ The parttea hsve attetrpted to negotlate a dlaposltion
or Bettlc@nt of the lesuca ralsed by the motlon, holerrer,
thclr efforts l.n thi.c rcgord have becn unsucccosful. They
contlnued co exploro o diapooi.t lon of the losuoo ralood by
the rogucgt for lnJunctlvc rollof @rron after tho hcarlng on
the present uotlon but are 8t111 unrble to rosolW thctr
d l f ferencet .
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The Untverelty contends. that the eubJect properry la exempr

under  Sect ton 47-80la(r ) (1) ,  whlch cxempts " [g ] rounds belong-

ing to and reasonably requtred and actually used for the

carrylng on of the actlvlt tea and purposes, of the school

and the Dlstr lct concedes that the property was exempt under

sect lon 47-801a(r ) (2)  as being r ' IaJddr t r .onal  grot rnds belong-

lng and fornlng I part oft the Unlvereltyre property,

The appeal reeulted from che Unlverettyre eale of

Parcels I and II to the petltLoner, Stanley Martln Cmtrnit lee,

rnc., heretnafcer sMC, so thst sMC can develop the area for

nlddle lncome houeLng. The Distrl.ct refused to accept sMCre

appllcatlon for streec dedlcatlon and eubdlvleLong unless al l

ta:Kc8 rrdue and peyablerf loere pald. The Dletrict relles on

D. c. code L973. gg4z-7L3 and 47-714 tn eupporr of t te

contentlon. Thoee asctlons requlre the pa)@nt of all

general tax due and payable rohenever therc La to be a sub-

dlvlslon of property before the subdlvlclon can be recorded.

The Dlstrl.ct contende that the tax tfdue and payablefr le

that Lnpoeed under sectlon 47-801a(r) (2) on rhe "addlr loaal

groundeff whlch rgere gold for profLt and in whlch caoc the

tax ahotrld not exceed 50 percent of the proflt.

The Dlgtr lct rould not record the subdlvlelon plat

and screet dedlcatlon untl l  the untverel.ty pald the tax

on Parcel r and lt haa not recordod the eubdlvlglon end

dodtcatlon as rosp€ct8 parcol rr because ncither ttre

Unfuerrl ty nor SMC hag pold the tax.
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I I

The court makes the followrng flndlngs of faccs based

upon che affldavlc fi led Ln support of the motlon.

1. on Decenber 9. L977, parcel r, belng approx{nately

3.5727 acres, w8e deeded to petl.t loner, sMc, by the unlverstty.

2- Durlng the months of Decemher, Lg77 and January,

1978, stanley s. Halle, presldent of sMC attempted to record

certrln atreot dedlcatlon plate and eubdtvlslon plate for

Parcel r wlth the Dtstrlct of colunbla, 1n order that sMC

ntght begin the procegs of developlng a couuunlty of nlddle-

incme hornes m parcel I.

3, officere or employees of the Dletrict of colunble

refireed to accept sl'tct s appllcatlone for etreet dedlcatlons

and subdlvlelon of parcel I.

4. Tho orly reason glven for the reftreal of the

Dlstrlct of coluubla to record sMCre street dedlcatloa and

aubdlvlslm p1at8 rfas that resl property texes nhlch had bean

aseeeged on the properties hsd not been pald,

5. Thc crly t&res referred to by tha Dlatrlct of

coludla as taxes regulred to be pald before the Dletrlct

wotrld accept s!!crs gtreet dedlcatlou and eubdtvlslon plata

were cerraln taxes alleged to be duo under g47-g01e(r)(2).

6. counael for the uolveralty dlrcctly advlsed offlcerg

of the Dletrl.ct of colunbiate Dlvlsloa of Flnanco and Aaeaer-

ocnts that euch taxee reould be appealod lwdlately upon

recclpt of a btll therefor. couosel told rcepondentfr rgento
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that the appeal would be taken pursuanc co g47-801e. The

instant act ton ls the appeal  referred to whlch has been

taken pursuant to 947-80le.

7.  On January 30, 1978, taxes of  $65,305.42 (ae set

forth Ln a tax bt11 dared January 24, 1978) were pald.to

the Dlstrlct by che petlt loners becauee the Dletrlct refueed

to record the etreet dedlcatlon and eubdlvlslon plate subnltted

to lt by sMC unless the taxes were pald on parcel r. At no

tlre wae lt suggeeted or lndlcated by the Dletrlcr rhar the

documente sMC eought to fl1e $rere ln and of themselvee

lnadequate or lmproper ln foru or subetance.

8.  On Juno 7,  1978, parcel  I I .  belng 3,5404 acres.

weg deeded to sMC by the unlveralty.

9. rn septouber of 1978, sMc eorght to record rrlch the

Offlce of the Suneyor, Dletrlct of Colunbta, certaln

appllcatlons for alreot dedlcarlon for parcel rr in order

that SMC nlght begln developlng a cosmrnlty of ntddle-

lncm hrce on Parcel II.

10. A repreeentatlve of the Tax Aeeesoorrs Office

refirsed to e11or the recordatlon of sMCfe appllcatton for

Btreet dedlcatlqr and stated that the ooly baslo for h!.o

reftrsal roaa ttrot taxes toero a11egedly owlng on parcel rr.

11. Tho only t&K€o a11egedly o?rlng qr parcol II aro

texas alloged to bo based upon rhe protrlolong of, 947-801a(r) (2).

L2. As wlth parcsl r, the reopondent did crc otoco or

suggest that the docuuente sMC aought to ftla nore 1n and

of theu^Eelrrce lnpropor or lnadeguate 1n oubstanco or for:rn.
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13, SMC hag already been hamed and w111 contlnue

to be har:ned by the refusal of the Dlstrlcc to record tts

street dedlcat lon and subdlv ls lon plats because constr iuct lon

developrnent has been and w111 contlnue to be delayed.

Constrinctlon flnanclng obtalned by SMC ts expenslve and ls

aveLlable for a specifled tetm only. Ftrrther, tlme ls belng

lost - a truc econmlc lnJury ln constnrctlon. SMC wtl1

contlnue to suffer lrreparable damage unless Ehe Dlstrtct of

Colunbla le cnJolned to pe:mlt the flllng of all plats and

other paper regr:lred for the dwelop,nent of Parcel II.

L4, S:!tC hss no adeguate remedy at 1aw for the LnJurlcs

lt Ls aufferlng becauee of the Dletrlctts refireal to record

Btreet dedlcatlono and aubdlvlelur plate, The loaees

occaaloned by euch refusal are not lmedlately quantl:table

and oay not bo oocertalnable ln thelr entirety untLl eome

further tl@. In tho lnterlm, the auccese of the proJect

le placed ln Jeopardy and no monetary reoedy could eufflce

to nake SHC whole lf 1t ls unable to proceed telth the proJect.

15. The UnlvetaLty, eB e dlrect result of respondentre

refuaal to rocord SMCrc eubdlvlslon plats and documeats, has

euffered fureporable ecoaomic Loea by reason of lte tnab11lty

to have tho unreotrlcted uoe, growth and beneflt of the omlce

pald to tho Dlotrlct for tho contooted taxcs for Pqrcol I.

L6, The Unlvoralty wt1l euffer the sa@ lrreparablo

danago wlth rospoct to pro-pa)@nt of taxee on Parcel II as

thooa lufforsd nlth raop€ct to Parcel I lf roguirod co pay

thoao toxor prlor to appeel,
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I I I

A l though the Dis t r lc t  concedes that  Ehe subjecc proper ty

was exempt  under  SecEion 47-801a(r ) (2) ,  the Unlvers l ty

appeals based upon lts contentlon that the property eras

exempt under SectLon 47-80La(r) (1) as ilreasonably requl.red

and actually usedrr by the school. I f  exempt only under the

forrner provlelon then the Unlverelty would be requlred to pay

the 50 percent tax lnposed under that sectLon but lf exeupt

under the latter provlslon, there would be no tax due forpaet

years even though the property waa eold for proflt.

The Unlvereltyrs primary arguurnt ln aupport of lte

motlon for a prelfuolnary lnJunctlon ls that, as an exeupt

organizatlon under SectLon 47-801a, lt ls not requl.red to pay

the tax before taklng an appeal. g D. C. Code L973, 947-801e.

For thet reason. lC eeeke to hene the Court to requlre the

DLetrlct Co return the tax already pald on Parcel I and to

enJoln the Dlatrict from collecttng the tax on Parcel II

prlor to recordlng the subdlvteidr and dedlcatlon.. The

Dlstrlct argues aleo that the petltlonerg are rsquestlng

lnJtmctlve rellef whlch Ls prohLbited ln Estters of tex by

D. C. Code L973, 547-24LO.

Section 47-24L0 prohtblts any sult to enJoln the asscsa-

Eent and collectlon of taxes on the theory that taxpayera

should pay f lrot and l l t tgate 1ater. There ale excoptlonal.

clrcunetenceg, horeorrer, when ln'lunctlve rc1lef uaay be gfanted.

Ht11or v. Standard Nut MarRerlna_Co., 284 U,S. 498 (L932);
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Dlstrlct of Colunbla v. SISSg, 310 A.zd 848

In such cases the taxpayer tausE demonstrale

i

(D.C.  App.  L973) .

that he Ls otherwlae

entlt led to lnJunctlve re1lef and thst under no clrcumstances

can the government prevail. Enocha v. l. l l l l iame Packlng Co.,

370 U.S, 1 (1962); Comlttee for Falr Taxatlon of Profes_slonale \r.

Dletr lct  of  Colunbla,  104 Wash. L,  Rptr .  749 (D.C. Super.  Ct.

Lg76).

IV

Turnlng flrst to Parcel rr, the court concludes that there

la no requLrenent that the tax be patd glnce sectlon 47-lL3

has been repealed by the DletrLct of columbia Real property

Tax Act of L974, Rrb. L, No. 93-401, SectLon 474(e), 88 Srar.

1065 (L974). . The Dletrlct argues rhar only rhe frrst paragraph

of sectlort 47-7L3 was repealed but thle court dlaagreeu. Thc

aborre statutr epeciftcolly repealed the flret parsgraph of

Sect lon 5 of  the Act of  July 1,  L902 (32 Star.  616, Ch. L352,

f5). That atetute wae later codlfled as D. C. Code Lg73

t47-7L3. The flret parsgtaph of the Act of July 1902 was

anended ln 1921 by tho Act of March 31, L92L (41 Star. 1195.

Ch. 95) whlch deloted a portlon of the flret paragraph of

the earller Act and added aa awndment to the fLret paragraph,

the language whlch le now formd ln the secdld paragraph of

Sectlon 47-7L3. Thua. the firet paragraph of Sectl.on 5 of

thc Act of L902, a8 e@nded by the Act of 1921 and two leter

amndmento whlch are not relevant hero, lncluded whet la nor

che flrat and eocond psragraphe of secrlon 47-7L3. Ths Lgl4

Act ropoelod the flrst paragrsph of scctlon 5 of the 1902 Act
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as atr€nded, not the f lrst paragraph of Sectlon 47-7L3. The

resul t  is  that  che 1974 Acc ef fectLvely  repealed the enElre

sect ion 47-7L3.  whi le  Lt  appears that  i t  was not  the lncent

to repeal che entlte sectlon, 1t has nevertheLese been repealed.

The DlstrLct and the petltioner agree that any requ,lrenent

to pay any taxes before the ft l tng of the Btreet dedlcatlon

and subdlvlslon plats would harre been requlred by sectlon

47-7L3, rn vlew of the above, there r.e no requirenent that

the petitLonere pay any portlon of the trlx before the DistrLct

recorded the eubdtvlslon p1ata. Addlt lonally. l t  le conceded

by the Dtetrlct that section 47-801e pernlta the appeal of

the assessrnent wlthort the pre-paFnent of the tax. Thlg ls

tnre even ln the caee of a tax impoaed pureuant to sectlon

47-801a(r)(2). Thle belng the caee, and the courr belng

aatlsfled that p€tltlo-ller8 8re other:!'lse entltled to

lnJunctlve rellef and do not have an adequate re@dy at law,

the Dlstrlct would not be able to ultLoately prevall on chlg

lseue and therefore pecltlooers are entltled to lnJunctlve

rel lef wlth resp€ct to parcel I I .

rn additloa, the court obeenrea that the cheory behlnd

sectlcrn 47-24L0, that the taxpayer pay flret and thon 11tigat6

the tax, la not appllcable trere ar.uce congrees ltaelf hag

epeclflcally prwldod ttut an exeupt organlzatlon uay lltlgatc

thc tax flrat and thon pay tf not exeupt. sectlon 47-g01o.

That ls all the unlvereLty aeeks to do by rhle appeal.
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v

Wlth respect to Parcel I ,  the petlcioners have already

pald the tax ln questlon and moreover, the Court understands

that the paynent of that tax was made pursuant to D. C. Code

L973, 547-7L4 which has not been repealed. In any eventl

the Court ls satiafled that Chere wae no requLrenent that

the Unlverslty pay the tax prlor to flllng the appeal or that

the tax be pald purauant to Sectlon 47-714 becauee the tax

le one lmposed upon the Unlverelty for property eold ac

profl t  under Sectlcr 47-801a(r)(2) and Congrese hae declded

that an exempt organtzatlon ls noc requlred to pay the tex

before any app€al. The tax here ls lmpoeed upon thc

Unlverslty and not upon SMC. In the event the tax ta not

pald, the Dlstrlct would look to the Uolvergtty and iot to

SMC. Under these clrcumetances Lt aeens clear that Sectlon

47-801e le appltcable and that there Ls no requlrerent for

pre-paynent of the tax tmder elther Sectlon 47-801a(r)(2)

or Sectl.on 47-7L4.

The Cotrrt also cmcludea that Sectlon 47-801e Le appllc-

able rather than Sectton 47-7L4 and SectLon 47-414 te a

general statute rhlch was passed prlc to Sectlon 47-801e,

the latter belng appllcable only to a ena11 claes of exeupt

organlzatioos. Flna11y, the payocnt of the tsx pursuant to

Sectlon 47-7L4 le conetstent wlth the regulrecent that any

tax be propald before a taxpay€r can take an appeal. In

th€ caa6 of exeopt organlzatlong, congreag hae declded that

the tax need not be pald prlor to appeal, sectlon 47-801e,

and lf propayEont 1r not requlrod undor thoec clrcurnctrncot



then what amounts to pre-psyment ls not requlred under the

cLrcumscances of  Secclon 47-7L3 or  SectLon 47-7L4.

Thls Court ls satlsf led thaE pre-paJrmenc under eLther

Sect lon 47-7L3 or  Sect lon 47-714 was not  requl red.

V I

The Court w111 grant LnJunct{ve relLef wlch respect to

Parcel II eLnce thte Court ls satlsfled that pre-pa)rxneut na8

not requlred under Secclon 47-713 or Sectlon 47-7L4, and in

any event, the appllcable prwLsion, namely Section 47-7L3,

has been repealed by Congreee. I{ l th respect to parcel I ,

the petltLoners have pald that tax and that belng the caee,

and the Court not belng eatlef led that wlch respect to thst

parcel they do not have an adequate raredy at law, the Court

w111 not grant lnJunctlve rellef but w111 prwlde that any

hearlng with resp€ct to the appeal of the tax nay be on an

expedl ted basla.

ORDER

Ir ls hereby

ORDERED that the reepoadent, tte employeeo or agentg

are prellnlnary enJolned frm requlrlng the pre-paytrent of

eny tax aeseeeed by the respcrdent on Parcel II aa a condlclm

to respondentte acceptance, recordatlon, proceeelng, revtew

conalderatlon, approrlal or any other neccssary acttonupon any

eltc plana, aubdlvlslon p1ate, developrrent plane, butldtng

pemlta, llcenaos or any other docunsntg relstlng or prrtalnlng

to the abll l ty of sRC to derrelop or ae1l parccl rr.  and tt is

further
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ORDERED tn the case of Parcel I lnJunctlve rellef !s

denLed r the taxes lnques t l onhav lngbeenpa ldby the

petlt loner and the Court not belng satigf led chaE the

petlt ioners do not now have an adequate remedy at law' that

renedy betng an apPeal and expedlted hearlng' and lt ls

further

oRDERED that thl-s case ls eet down for a 8tatu8 heartng

on May 25, Lglg, at t0:00 a.u. for further conslderatlorr of

an expedlted hearlng and aPPeal'

u^y 9 , LgTg

€.' 1 .f ?2'

Daly D. E. Temchlne, Esq.
Cotrneel for Petitlonere

Rlchard TardY, Esq.
Coungel for RcePondent

hoprn, g",il "f
/ L ("IsJe'o

F,
ar"d, Ptz4trufu ry* 

J,^,;4#")'
/


